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Name & Address of the Appellant & Respondent

Mis. Elikem Pharmaceuticals Pvt. Ltd.

al{ arfh 3ft 3gr a arias rpraaa & a za smr sf zenfenf fl
O· 6@l"q <N x=ra:r=r~ cm- 3llfrc;r m g+tervr area rgda raa & 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1'+fffif xNcbl'< cor "TRTlffUT~ :
Revision application to Government of India :
(1) a€q ar« yen 3rf@,fzu, 1994 ctr tlTxT ~ ~ 6@l"q 7Nmi a
~ tlTxT cm- '31'.f-t!Txf rm urga 3ifa g+terr 3ma 'ra Rra, ma al,
faa +in+a, Rua fa, atft if5re, la tq 'l=fcR, "ffi1q +=rrf, ~~: 110001 cBl"
ctr "GfFlT~I

D

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) .. "llfG ~ c#l" "ITTf.imaua }Rt er ala fa#t aurIr m 3fr[I cbl'l!i!sll~
i zu f0Rt qrrI qiour i ma a uk g mf i, za fh# rrrr Tr aver #
'elm cffi ~ cbl'I!@~ if ?:TT~·~0-sl•II'< if "ITT~ ctr >ffclrm * GTTl'l rt "ITT I ·

(ii) In case of any loss of goods where the loss occt.r in transit from a factory to a
warehouse or to another factory or from one warehouse to· another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) '+fffif * arg fat lg znqr Raffa lG T nl ma fclPltJf01 if~~
ace I Ila gca # me * ~ lf ~ '+fffif * are fa#t rz zu ?sr # faff
2
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

zuf grcn nr y7am fz f@at rd # ars (area zu er a) Ruf fhur mrzu
l-J7crf "ITT I
In case of goods exported outside India export to Nepal or Bhutan, without _pc:1y_ment of
duty.' r>­
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tl" ~ '3c41Grt ~ '3c41Grt ~ cB"~ cB" ~ 'l ~ ~ l=fRf ~ ~ ~ ~
ha 3nag l z errr qi fr cB" ~ct1Rlc!5 ~. ~ m -crrfuf m -w:m i:rx m
mer"# fa fer~rm (i.2) 199s m 109 rt Rgaa fhg mg tl
(d) Credit of any duty allowed to be utilized towards pay ent of excise duty on final products
under the provisions of this Act or the Rules made there un er and such order is passed by the
Commissioner (Appeals) on or after, the date appointed unde Sec.109 of the Finance (No.2) Act,

1998.

(1) ~ '3clllG.-J ~ (3llf@) f.:illi=M<:>11, 2001 cB" j g a siafa Raff{e a +in
~-s ii err >ITTrm , hfaa am? a #Ra 3ma hfa feta a TI'Fl lffi1 cfi ~ ~-~ -c:cr
3l1f@ ~ ~ err-err >ITTrm met Ufa am2ea f@zur qr Rel Ura rr arr ~- cpf .

!il!...cll:.i!i:l: cfi ~ tTRT 35-~ if frrmfur -cm- cfi 'T@A· cfi ]~ cfi w~ t'r3ITT-6 'cf@R ~ ~

'lfr 6F1T ~ IThe above applicati'on shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 mor/ths from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of.
the 010 and Order-In-Appeal. It should also be accomP,anied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under !Section 35-EE of CEA, 1944, under

Major Head of Account. I
(2) Rf@m4a # mer ui ic za va cars writ zrr sra m st it wra 2oo/­88s or st wet ««ea co ve area sq@ts@too/- a@ so% O
The revision application shall be accompanied by a fee of 9s.200/- where the amount involved-is
Rupees One Lac or less and Rs.1,000/- where the:Jamount involved is more than Rupees One

Lac.

~~.~'3clllG'1 ~~~-~ Cr * ~ 3llf@:- _
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ '3clllc;.-J ~~. 1944 ~ tTRT 35- uor/35-~ cfi ~:­
Under Section 35B/ 35E of CEA, 1944 an appec: I lies to :-

(a) To the west regional bench of Customs, Excis & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghajni Nagar, Ahmedabad: 380 016. Q
(2) ~ '3cllWi ~ (3llf@) frllll-fiqcl\, 2001 ~ tTjRT 6 cfi 3TdT@ "Wf'5f ~-"C!-3 feifRa
fag agar oft4hr =nrnf@raj# n{ or4t a f@as r#@ fag zg s?gr # ar #Reif ifa
Greia gca at it, an a ir sit ama mu #faru s arg zn 57 n t crm
u; 1ooo/- le u#t ±tfy isr zyca # ', an at nit 3i amma Ta vi
ug s au ul so Gara +a t at nu; sooo/- #luf ±tft ui ar ze #1 ii
an at ir 3it aura 7Tur ifq, 5o GT II u'[f]cfT t° asi Tg 10000 /- i:ifl"ff
heft eft1 anta ~t51llcb xRi-lfclx cfi ".-J"R "ff aifaia aa tr a i #er #6t urt l <T6
~'3"ff ~-Q:fA cfi fcpxfr 'iWIG vaa et a tat T "ITT

(a) 3n@lit ma # v4 zrcn, #tu 8qr qi hara 3rat#tu urn@r
(free) at uf?a air fl8a, srserar a i-20, q #ea srfaza arras, av T,

oW-tC:lcillc;-380016.

. -.-· ... -
­ r:.....>_I

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, ~001 and shall be accompanied against
(one which at least should be accompanied by a fee ofiRs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty / demand I refund is upto 51 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favoJr of Asstt. Registar of a branch of any
nominate public sector bank of the place where the benc of any nol]'.li!lc\te,p_uplic sector bank of
the place where·the bench of the Tribunal is situated · '' ··· · · ··.· ·

• I



0

0

... 3 ...

(3) ~~ ~ 3roT if ~ ~ ~ <ITT~ mm i m~ 1vT ~ cfi 1mr t#t"fl ar mar uufara
~ ii fclxlT "GTAT ~ ~ c1QZI cfi sh gy fl Rs fr ud) nra a ffi cfi 1mr 'l!~~ ~
nq7ferawrat -qcp 3N@ m~mcffi <ITT -qcp ~ fcixlT vnm t 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact thaf the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scrlptoria work if excising Rs. 1 lacs fee of Rs.100/- for each..

(4) -q,tau gyca 31@ppm 4970 um igitf@era #t~-1 cfi ~~-fcnC! ~
a 3mt u na 3n zqenRe,f fufu qf@rat an2at i r@ta #6t ~~'Cf'(

~.6.50 fyf[ cpT arn1au zyc fa am al af I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) - 0 GITT idfr mat at firu at ar fuit a 3it ft en 3naff fqu unr &
it ft zca, 4q su4 yea vi aa 3r4)Rt1 urn@raw (araffaf@) f, 1982 l=f

Rfea &Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedu~e) Rules, 1982.

(6) flat area, he¢tr 5ear area vi hara 3r41fr uf@run (ft4a) hu34ti h zrar ii
Mc4r 5eqTz 9a 3if@)fr, &&yy Rt en 39 h 3inf fa@tr(aiszn-2) 3/f@1fzrG 2a&9(z&9t
izr 29) feria: .a,268y3Rt fRu 3#f0fun, &&&y Rt snt3 h3ir hara at 3ftr[ft
a, rtfra qa-fr saaar 3far, aqra fs zrmr h 3irvia sran#5art
3)f@bar if?raadsuuafar
Mc4r 5=uraraviaah3iai « anfnu arm " iiea= gr@&

(il mu 11 t'rm ~ fo:I'~~
(ii) ~~mt cf!'«%~ wr
(#) cad mm fGama) h fern h 3iauf 2zr {na

- 3miqr{rfnzmthwan fzr (i. 2)~.2014 in 3car qa fan4 gr4trurn.rth
'ffcff!fl~~ 3-@T 'Qcf 3m cfiT~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(I) z 3rr2gr h ,faar4uf@)ur hasi area 3rrar zea znauareaaailf gs
h 10% 2pn1arru3itsrgiaha auRafa it aa vs h 10% 2paru sirwn#l
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of.the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

This appeal has been filed by Mis Elikem Pharmaceuticals Pvt Ltd, Plot

No.816/1, Rakanpur,, Taluka-Kalol, Dist. Gandhinagar (hereinafter referred to as

'the appellant').

2. Briefly stated, the appellant was holding Central Excise registration

No.AAACE6397DXM001 and was engaged in the manufacture of P.P. Medicines

falling under chapter sub-heading 3003 of the first schedule to the Central Excise

Tariff Act, 1985 (CETA, 1985). The appellant was availing value based SSI

exemption up to clearance value of Rs.150 Lakhs under Notification No. 08/2003

dated 01/03/2003 (as amended) (hereinafter referred to as the 'SSl notification')

for clearance of its own goods, whereas the goods manufactured for loan

licensees under various brand names not belonging to the appellant, was cleared

on payment of Central Excise duty @16% from the first clearance in a financial

year. The appellant was availing CENVAT credit of duty paid on inputs used in

the branded goods manufactured on behalf of loan licensees and cleared on

payment of duty from first clearance in a financial year, whereas in respect of its

own manufactured goods, CENVAT credit was availed after crossing the SSI

exemption limit of Rs.150 Lakhs aggregate clearance value in a financial year.

The factory of the appellant was falling within 'rural area' as defined in

paragraph 4 of the SSI notification. The exemption contained in the SSI

notification did not apply to specified goods bearing a brand name or trade name

whether registered or not, of another person, except in cases where such

branded specified goods were manufactured in a factory located in a 'rural area'.

It appeared that the appellant was liable to take into account also the value of

branded goods for the purpose of determining the exemption limit of aggregate of

first clearance value not exceeding 150 Lakhs Rupees made on or after 1° April

in a financial year and also for the purpose of determining the aggregate value of

clearances of all excisable goods for home consumption by a manufacturer from

one or more factories, or from a factory by one or more manufacturers not

exceeding 400 Lakhs Rupees in the preceding financial year. As the appellant

had failed to add the value of branded goods for the purpose of determining the

said aggregate values of clearances in a financial year as well as the preceding

financial year, two show cause notice dated 21.05.2007 was issued, which was

adjudicated by the Additional Commissioner of Central Excise, Ahmedabad-11I

(hereinafter referred to as 'the adjudicating authority') by issuing Order-in-original

(hereinafter referred to as 'the impugned orders') as detailed in the following
table:

¥

0

0
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S.N 0.1.0. No. & Date Period covered Duty confirmed Penalty
imposed

1. 318/D/2008­ April-06 to March -07 Rs.3,58,886/­ Rs.3,58,886/­
29.03.2008

3. Being aggrieved, the appellant has filed the instant two appeals mainly on

the grounds that:

• The .objective of the SSI exemption notification was disputed on wrong
interpretation; that if· the interpretation of the adjudicating authority is
accepted, the benefit provided under the said notification would work
adversely to the objective of the scheme.

• The adjudicating authority had erred in holding that there was suppression
of facts by the appellant that his unit fell in rural area. The notion that the
department has to be made aware of the rural status of an area by the
appellant is baseless. The jurisdiction of Divisions and Ranges are
determined by the department on the basis of village, Taluka, District etc.
by the department. Further, the appellant's unit was audited by the
department and it was filing ER-1 returns regularly. There was no intention
to evade payment of duty by the appellant and there was no mala fide on
its part and the dispute was based on an issue of interpretation. Hence no
penalty could be imposed.

• Further in the case of Nebulae Healthcare Ltd. vs CC - 2007 (209) ELT
125, it has been held that value of branded goods ineligible for exemption
under SSI exemption was not to be taken into account while commuting
the aggregate value for the purpose of SSI Notification.

4. Personal hearing in the matter was held on 19.04.2017. Shri M.H.Ravel,

Consultant appeared for the same and reiterated the grounds of appeal and

submitted additional submissions.

5. I have gone through the facts of the case and submissions made in

the appeal memorandum. On perusal of records, I find that the appeals filed by

the. appellant were transferred to call book in view of Stay Order No.

S/219/WHB/AHD/2008 dated 10/03/2008 passed by CESTAT, Ahmedabad in a

similar matter in an appeal filed by MIs Kosha Laboratories. Now Order No.

0 A/11505-11506/2015 dated 02/09/2015 in the matter of M/s Kosha Laboratories

vs Commissioner of Central Excise, Ahmedabad-III has been issued by

CESTAT, Ahmedabad. The operative part of this order having a direct bearing on

the facts the appeals filed by the appellant against the impugned orders is

reproduced as follows:

"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the
identical situation observed that the duty paid on the branded goods is more than
duty now being demanded, should neutralize entire demand required to be
verified and matter was remanded. The relevant portion of the said decision is
reproduced below:-

3. Learned advocate has assailed the impugned orders on limitation
as also on merit. As regards limitation, he submits that the reasoning
adopted by Commissioner that the appellants has suppressed the fact
that their factory was located in rural area, cannot be upheld inasrnuc,b . ~
as the said fact is not capable of being suppressed. Revenue:was,yerj,
well aware of location of their factory and as such. it cannot.be'said tbaf .,i»ea- <1.'st )so

°
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there was any suppression on their part. Arguing on merit, learned
advocate has drawn our attention to the earlier :xder passed by the
Tribunal in case of Mis. Kline Chemicals P. Ltd. (Order No.
A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237) E.L.T. 405 (T)]
wherein after taking note of the Larger Bench decision of the Tribunal in
case of CCE, Coimbatore v. Mis. Marutham Textiles (P) Ltd., 2003
(153) E.L.T. 219 (Tri.-LB), it was held that the duty paid on the
clearances, which the Revenue has contended to be exempted, should
be considered as deposit and said duty is required to be adjusted
against the duty now being demanded from the appellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on
payment of duty, which according to Revenue should not have the paid
duty. As such, duty already paid on such branded goods is required to
be adjusted against the duty now being demanded from the appellant. It
is the appellant's contention that the duty paid on :he branded goods is
much more than the duty now being demanded and would neutralize
the entire demand, and is required to be verified. For the said purpose,
we remand the matter to the original adjudicating authority. We also find
favour with the appellant's plea of limitation, we direct the
Commissioner that such re-quantification exercise is to be done only for
the period within limitation.

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand
for the extended period of limitation on the identical situation. Hence, we do not
find any merit in the appeal filed by the revenue. As there is no suppression of
fact, penalty imposed under Section 11AC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating
Authority to examine whether the duty being demanded upheld by Commissioner
(Appeals) would be neutralized against the amount of duty paid by them. The
appeal filed by revenue is rejected. The appeal filed by the assessee is disposed
of in above terms."

6. It has been intimated by Superintendent (RRA). Central Excise,

Ahmedabad-III vide letter F.No. IV/16-17/Ahd-lll/RRA/Misc-CESTAT/2016-17

dated 05/07/2016 that CESTAT Order No. A/11505-11506/2015 dated

02/09/2015 passed in the case of MIs Kosha Laboratories has been accepted by

the department on monetary ground. It is settled law that judicial discipline binds

the adjudicating authority / appellate authority to follow the principles laid down

by Tribunals / Courts, unless it is set aside by a higher forum. The appellant has

also relied upon the decision of Hon'ble Supreme Court in the matter of

Commissioner of Central Excise, Chennai vs. Nebulae Health Care Ltd. - 2015

(325) E.L.T. 431 (S.C.). However, this case law is distinguishable in as much as

the Apex Court was not confronted with the issue relating to branded goods

manufactured in 'RURAL' area, which happens to be the primary issue of

contention in the instant case.

7. Therefore, following the ratio of Order No. A/11505-11506/2015 dated

02/09/2015 in the matter of M/s Kasha Laboratories vs Commissioner of Central

Excise, Ahmedabad-Ill, passed by CESTAT, Ahmedabad is correctand proper in
.+;-- .A

the instant cases. Accordingly, I remand the matter tc the adjudicating authority
, . . \·-;~ ~,·.

1i
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0



o

7
V2(30)132/Ahd-lll/2016-17

to examine all the issues in line with the ratio given by Hon'ble Tribunal in the

case of Mis Kasha Laboratories supra and pass a reasoned order after giving the

appellant fair opportunity to represent their side of the case in accordance with

the principles of natural justice.

8. 3r4lanai rr z R a{ 3r4hit a fall 3uh rh f@n snar ?. The

ea«
(3017 91h5)

3gm (3r4er -1)
Date:25/052017

Attested

a/au
(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D.

To, .
M/s Elikem Pharmaceuticals Pvt Ltd,
Plot No.816/1, Rakanpur,
Taluka-Kalol, Dist. Gandhinagar

Copy to:

appeal filed by the appellant stands disposed of in above terms.

0

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-111.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - Ill
4. The Additional Commissioner, Central Excise, Ahmedabad-111
5. The AC/DC, Central Excise, Kalal Division

_6.Guard file
7. P.A.




